1 OCAHO 295

UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

John C. Grodzki, Conplainant v. OOCL (USA), Inc., Respondent; 8 USC
8 1324b Proceedi ng; Case No. 90200095.

DECI SI ON AND ORDER GRANTI NG RESPONDENT' S MOTI ON FOR SUMVARY DECI SI ON
(February 13, 1991)

MARVIN H MORSE, Adninistrative Law Judge.

Appear ances: JOHN C. GRODZKI, Conpl ai nant.
LAURA H. ALLEN, Esq. for Respondent.

| . STATUTORY AND REGULATCRY BACKGROUND

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99- 603, 100 Stat. 3359 enacted a prohibition against unfair
i mmgration-rel ated enpl oynent practices at section 102, by anendi ng the
Immigration and Nationality Act of 1952 (INA 8§ 274B), codified at 8
US C 88 1101 et seq. Section 274B, codified at 8 U S C & 1324b,
provides that it is an ““unfair inmgration-related enpl oynent practice'’
for a person or other entity to discrimnate against any individual other
than an unauthorized alien with respect to hiring, recruitnent, referral
for a fee, or discharge from enploynent because of that individual's
national origin or citizenship status. Discrinination arising either out
of an individual's national origin or citizenship status is thus
pr ohi bi t ed. Section 274B protection from citizenship stat us
di scrimination extends to an individual who is a United States citizen
or a protected individual as defined by 8 US C & 1324b(a)(3), as
anended by Inmigration Act of 1990 (1A 90), Pub. L. No. 101-649, 104
Stat. 4978 (Nov. 29, 1990).

1. PROCEDURAL SUMVARY
Conpl ai nant, John C. Godzki filed charges with the Ofice of
Speci al Counsel (OSC or Special Counsel) alleging unfair immgration

rel ated enpl oynent practices by Respondent, OOCL (USA), Inc. OSC accepted
the charges on August 9, 1989. OSC advi sed
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Conpl ainant by determnation letter dated Decenber 7, 1990, that OSC
woul d not file a conplaint on his behalf. Conplai nant was advi sed by t hat
letter that he had until March 7, 1990 to file a conplaint before an
adm nistrative law judge in the Ofice of the Chief Administrative
Hearing O ficer (OCAHO .

On March 8, 1990 Grodzki filed with OCAHO a pro se conplaint in
letter form dated March 6, 1990. He filed an Anended Conpl aint on My
18, 1990. The Anended Conplaint alleges national origin and citizenship
based discrimnation in violation of 8 U S C. 8§ 1324b. Specifically,
Conpl ai nant alleges that on or about May 5, 1989 Respondent fired him
““because of his citizenship status and his status as a white Anerican''
and replaced himwith non-U S. citizens and persons of Asian national
ori gin.

OCAHO issued a Notice of Hearing dated June 11, 1990 which
transmitted the Conplaint to Respondent. On July 13, 1990 Respondent
filed an Answer and Counterclaim acconpanied by a Mtion for Summary
Deci si on.

On July 26, 1990 Grodzki filed a transnittal requesting an extension
of tine to respond to Respondent's July 13, 1990 filings. By Notice to

the Parties, issued July 27, 1990, | treated Conplainant's request as a
motion for extension of tinme in which to file his opposition to
Respondent's notion. | granted Conplainant until Septenber 12, 1990 to
submit his responses. | did not receive tinely responses from
Conpl ai nant.

By Order issued Cctober 1, 1990 | requested certain information from
both parties, asking Conplainant to show cause why he had not conplied
with ny July 27 Oder. Conplainant replied by letter pleading filed
Cctober 11, 1990, that on or about Septenber 7, 1990, he nmiled his
responses to OCAHO as confirmed by supporting docunents, but directed
them to the wong individual, and not to the judge. By Oder dated
Cct ober 15, 1990, | found that Grodzki had tinely conplied with ny July
27, 1990 Order. Respondent filed a nmenmorandumin response to the Cctober
1, 1990 Order on Cctober 16, 1990.

Respondent's Mdtion for Summary Decision is now pending. For the
reasons discussed below, | grant Respondent's Mdtion and dismiss the
Conplaint inits entirety.

[11. ANALYSIS

A. General Standards for a Mtion for Summary Deci sion

Under the rules of practice and procedure of this Ofice, an
adm nistrative |law judge may "~ “enter a sumary decision for either party

if the pleadings, affidavits, material obtained by discovery or
otherwise, . . . showthat there is no genuine issue as to any mate-
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rial fact and that a party is entitled to summary decision.'' 28 C. F. R
8 68.36(c). See also Fed. R Cv. P. 56 (to the extent contenplated by
28 C.F.R 8§ 68.1). Wen a party fails to conply with the procedural
filing requirenents of the forum there is no genuine issue of nmaterial
fact to be decided, and the conplaint may be dismissed on that basis
alone. Here, where an affidavit and additional materials have been
presented, it is appropriate to consider the request for dismissal in a
notion for summary decision. See Fed. R Gv. P. 12(c).

B. The Conplaint is Tinme-Barred

Respondent asserts as an affirmative defense that Godzki's
Conmplaint is tine-barred, and that, therefore, the Conplaint should be
di sm ssed and summary decision granted in its favor.! G odzki's Conpl ai nt
dated March 6, 1990 was filed on March 8, 1990, one day after the filing
deadl ine determned pursuant to 28 C.F. R 8§ 44.303(c)(2), i.e., 90 days
after expiration of the 120 day period for investigation by the Ofice
of Special Counsel. See 8 U.S.C. § 1324b(d).?

CSC notified Grodzki by determnation |etter dated Decenber 7, 1989,
that he had “~“within 90 days from the end of (the 0SC) 120-day
i nvestigatory period, i.e., before March 7, 1990'' to file a conplaint
before an admnistrative | aw judge. Grodzki filed his Conplaint with this
O fice on March 8, 1990. The rules of practice and procedure of this
O fice provide at 28 CF.R 8§ 68.7(b) that pleadings filed by mail are
not deened filed until received by the Ofice of

1Respondent objects to the formof Godzki's original Conplaint, filed March 8,
1990, as inadequate under 28 C.F.R 8 68.6(b). The Anended Conplaint was filed on My
18, 1990. Common practice dictates leniency with respect to formwhen dealing with pro
se conplainants. It is difficult to perceive that Respondent m ght have been
prej udi ced by permtting Conplainant to anend his Conplaint. |RCA nakes cl ear,
however, that subsequent amendi ng of a charge does not inpair the tineliness of an
original filing. 8 U S.C. § 1324b(d)(3). Simlarly, a conplaint nmay be anended. 8
U S C 8§ 1324b(e)(1); 28 CF.R § 68.8(e). In any event, however, the Amended
Conpl ai nt does not cure the untinely filing of the Conplaint.

2Although not controlling in this case, notice of the 90 day filing period for
private actions is now statutory. Section 537(a) of the Imm gration Act of 1990, (IA
90) Pub. L. No. 101-649, 104 Stat. 4978 (Nov. 29, 1990) anmended 8 U.S.C. §
1324b(d)(2), inter alia, by specifying that a person making the charge nay file a
complaint directly before an adm nistrative law judge ~"within 90 days after the date
of receipt of the notice'' from Special Counsel that it will not file a conplaint.

Al though a nunmber of provisions of the |A 90 are explicitly retroactive, the

amendnment to 8 U.S.C. § 1324b(d)(2) is not retroactive, i.e., it "“shall apply to
charges received on or after the date of the enactment of this Act.'' I A 90, 8 537(b).
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the Chief Administrative Hearing Oficer (OCAHO or the adm nistrative
| aw j udge.?®

Grodzki's rejoinder to the tinme-bar argunent is that he has a
certified mail receipt which shows that he mailed the Conplaint on March
6, 1990. Unfortunately for Conplainant, his Conplaint was not filed until
March 8th. Wthout having further shown that he is eligible for equitable
relief froman untinely filing of a private action, his Conplaint is out
of tine.

C. Equitable Relief Issue

Respondent characterizes the adnministrative filing deadline as a
statute of limtations which bars Conplainant fromasserting his national
origin and citizenship discrimnation clainms. Agency filing periods are
understood to be in the nature of statutes of linitations as distinct
fromjurisdictional bars. See, e.qg.., Zipes v. Trans World Airlines, Inc.,
455 U.S. 385, 395, reh. denied sub nom |ndependent Federation of Flight
Attendants v. Trans Wrld Airlines, Inc., 456 U S. 940 (1982); DIl nan
v. Conbustion Engineering., Inc., 784 F.2d 57, 59 (2d G r. 1986); Johnson
v. A Tech Specialties Steel Corp., 731 F.2d 143, 146 (2d Cir. 1984).
Time limts on agency filings, however, are subject to equitable
nodi fications, such as tolling. Tillett v. Carlin, 637 F. Supp. 245, 248
(D. Conn. 1985) citing Ml ave v. Bolger, 599 F. Supp. 221 (D. Conn.
1984); Wllians v. Deloitte & Touche, OCAHO Case No. 89200537 (Nov. 1,
1990) at 5; Lundy v. OOCL (USA), Inc., OCAHO Case No. 89200457 (Aug. 8,
1990) at 8; U.S. v. Mesa Airlines, OCAHO Case Nos. 88200001-2 (July 24,
1989) at 22, appeal docketed, No. 89-9552 (10th Cir. Sept. 25, 1989). See
also In re Investigation of St. Christopher Otilie, OCAHO Subpoena Nos.
882010016A0-DO (May 5, 1988) (Order Denying Petitions to Quash But
Requi ring That Subpoenas, |If Any, Newly Issue).

Equitable relief may be invoked in an appropriate case to protect
lay persons from the harsh consequences of strict application of
procedural requirenents. Thus, when there is a late filing, a conpl ai nant
who denonstrates that the filing deadline should be equitably nodified
will be allowed to proceed. Here, Conplainant neither alleges equitable
nodi fication of the filing period, nor nmakes a sufficient showing to
i nvoke equitable relief. See Wllians, OCAHO Case No. 89200537 at 5.

STitle 28 C.F.R § 68. 7(b) addresses conputation for filing by mail: " Pleadings
are not deened filed until received by the Ofice of the Chief Adm nistrative Hearing
Oficer or Adm nistrative Law Judge assigned to the case.'' Subsection (c) further
clarifies that, ““(s)ervice of all pleadings other than conplaints is deermed effective
at the time of mailing . . . .'' (Enphasis added).
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1. Ceneral requirenents

Under | RCA, there are two tine periods where equitable nodifications
of the filing requirenents may apply.* First, a conplainant nust file a
charge of unfair immgration-rel ated enpl oynent discrimnation before the
O fice of Special Counsel within 180 days of the alleged discrimnatory
act. 8 U S.C 8§ 1324b(d)(3); 28 CF.R § 44.300(b). If the OSC does not
file a conplaint, the conplainant may be sent a deternmination letter in
which the individual is given notice that they have 90 days fromthe end
of the 120 day OSC investigatory period to file their own conplaint
before an adm nistrative law judge. 8 U S. C. § 1324b(d)(2), anended by
A 90; 28 CF.R § 44.303. See n. 2, supra.

4courts have fashioned three equi t abl e doctrines which nay be invoked in order
to cure alate filing: tolling, estoppel and waiver. See Zipes, 455 U S. at 393.
Courts are general |l y parsinoni ous, however, in granting equitable nodifications of
procedural tine requirenments. The Second G rcuit nmarkedly distinguishes the doctrines
of equitable tolling and equitable estoppel. Equitable tolling is applied when a
conmpl ai nant is unaware that he has a claimof discrimnation. The " ~essence of the
doctrine “is that a statute of linitations does not run against a plaintiff who is
unaware of his cause of action.' '' Cerbone v. International Ladies' Garnment Wrkers'
Uni on, 768 F.2d 45, 48 (2d Gr. 1985), quoting Long v. Abbott Mrtgage Corp., 459 F.
Supp. 108, 113 (D.Conn. 1978). It is generally necessary to find that the enployer's
m sl eadi ng conduct was responsible for the enployee's failure to timely maintain his
cause of action. See Certone, 768 F.2d at 48; Dllman, 784 F.2d at 60; Seedman V.
Al exander's, Inc., 683 F. Supp. 924, 926 (S.D.N. Y. 1987); Cole v. CBS, Inc., 634 F.
Supp. 1558, 1564 (S.D.N. Y. 1986). See also Bowers v. Transportacion Maritinma Mexicana,
S A, 901 F.2d 258 (2d Cir. 1990) (requirement of diligence on the part of the party
seeking to invoke equitable tolling and requirenment of fraud or unfair conduct by the
opposi ng party).

According to the Second Circuit, the doctrine of equitable estoppel applies on
behal f of a conplainant who is aware of the basis for his claimbut is prevented from
comrenci ng an action within the filing period due to conduct on the part of the
respondent. This mi sconduct |later works to estop the respondent fromraising a
di smi ssal of the conplaint based on tinmeliness of the filing. Cerbone, 768 F.2d. at
50; Seedman, 683 F. Supp. at 926. Thus, in order to invoke either of the equitable
doctrines the Second Circuit requires sone affirmati ve m sconduct on the part of the
respondent enployer in causing the delay in conplainant's filing.

The Seventh Circuit recently has suggested that the Second CGrcuit's threshold
requirement of affirmative m sconduct on the part of the enployer as to the cause of
complainant's filing del ay goes beyond Suprenme Court precedent. Cada v. Baxter
Heal t hcare Corp., No. 90-1888, slip op. at 14 (7th Gr. Dec. 13, 1990) (LEX'S, GCen.
Fed. Library, Courts File) citing Holnberg v. Arnmbrecht, 327 U.S. 392, 397 (1945);
Irwin v. Veterans Administration, u. S , 111 S.Ct. 453 (1990). even the
Seventh Circuit, which has criticized the Second Circuit's refusal to apply equitable
tolling except where the enployer has attenpted to nislead the enployee, requires an
enpl oyee to show ~“that he could not by the exercise of reasonable diligence have
di scovered essential information bearing on his claim'' Cada, No. 90-1888, slip op.
at 14 (7th Gr. Dec. 13, 1990) (LEXIS, Gen. Fed. Library, Courts File).
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The statutory and regul atory procedures governing the comrencenent
of I RCA discrinmnation clainms before OCAHO are similar to with those
governing actions under Title VIl of the Cvil R ghts Act of 1964, as
anended, 42 U S.C. 88 2000e et seq., before the Equal Enploynent
Qopportunity Comm ssion (EEOCC). Mesa Airlines, OCAHO Case Nos. 88200001- 2,
analyzes Title VII and ADEA caselaw in holding that in |RCA
discrinmnation clains the 180 day period in which to file a charge of
citizenship discrinmnation may be equitably tolled. Simlarly, WIlians,
OCAHO Case No. 89200537, applies Title VI|I casel aw anal ysis, and refuses
to equitably toll the filing of a pro se conplaint four days after
expiration of the 90 day filing peri od.

The Suprene Court nmkes clear in Baldwin County Wl cone Center v.
Brown, 466 U.S. 147 (1984) the various factors will be exanmined in order
to deternine whether the 90 day filing period under Title VII may be
equitably nodified. Brown involves a plaintiff's filing of an Equal
Enpl oynent COpportunity Commission “~“right-to-sue'' letter wth the
district court. The Court holds that the filing of a right-to-sue letter
wi t hout nore, does not satisfy the requirenents of a conplaint, and is
insufficient to toll the 90 day filing deadline and comence a district
court action.

The Court outlines instances where tolling nmay occur: (1) when a
claimant has received inadequate notice; (2) where a notion for
appoi nt nrent of counsel is pending; (3) where the court has msled the
plaintiff to believe that she/he conplied with the court's requirenents;
(4) or where affirmative nisconduct on the part of the defendant |ulled
the plaintiff into inaction. Mreover, the absence of prejudice to a
def endant nmay be considered in determ ning whether tolling should apply
once a factor that might justify tolling is identified, but it is not an
i ndependent basis for invoking the doctrine. |d. at 151

As the Suprene Court indicates in Brown, equitable tolling is
applicable in situations where the enployer has affirmatively caused an
enpl oyee to miss a filing deadline, but it also nakes clear that tolling
may be appropriate in cases where the enployer has not induced a
conplainant's inaction. Andrew v. Or, 851 F.2d 146, 151 (6th Cr. 1986);
Wl burn v. Dial Corp., 724 F. Supp. 530, 533 (WD. Tenn. 1989). Wen an
enpl oyer has not contributed to the tardy filing of a claim different
factors have been considered by the courts to deternine whether to nodify
the filing requirenents.

For exanple, in Hadki v. Jeffrey's Consolidated, Ltd., 652 F. Supp
388 (E.D.N. Y. 1987), although declining to waive the statutory filing
requirenent, the court articulates eight factors to deterni ne whether
equitable nodification is available to a plaintiff al-
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| egi ng gender-based discrimnation. The decision lists the four factors
enunciated in Brown, 466 U. S. at 151 (1984), and adds four others:

(5) when a “plaintiff has in sone extraordinary way been prevented from asserting
his rights'; (6) when a plaintiff has raised the precise statutory claimin issue

but has nistakenly done so in the wong forum' citations omtted . . .; (7) when
a right to sue letter has been received subsequent to commencenent of a Title VII
action and while the action is still pending, citations omtted; or (8) when the

EEOC or Attorney General has incorrectly refused to issue a right to sue letter,
Citation onmitted.

652 F. Supp. at 393.

Courts do not hesitate to reject equitable relief where, as here,
the forms deadline is breached only by a matter of days. See Robinson
v. Illinois Masonic Medical Center, No. 83 C 7940, slip. op. (N.D. Il11.
Cct. 25, 1984) (misinformation from court <clerk on 91st day when
plaintiff attenpted to file conplaint held as harnml ess error, because the
conplaint was already untinely); Davis v. Sears, Roebuck & Co., 29 Fair
Empl. Prac. Cas. (BNA) 1341 (D. Mass. 1982) (Title VIl conplaint filed
on 91st day tine-barred; distance of travel to the courthouse for filing
and absence of prejudice to the defendant held not sufficient
justifications for invoking equitable tolling). Cf. Johnson v. USPS, 863
F.2d 48 (unpublished), No. 86-2189, slip op. (6th Gr. Nov. 16, 1988)
(LEXI'S, Gen. Fed. Library, Courts File) (court denied relief for a one
day delay in mailing appeal by a pro se plaintiff where date of mmiling
controls). Tillett, 637 F. Supp. 245 (D. Conn. 1985) (court finds
time-barred a four day delay in filing a racial discrinmnation claim
agai nst the Postal Service where date of nmailing controls.) Contra Royal
v. USPS, 624 F. Supp. 211 (E.D.N. Y. 1985) aff'd. 849 F.2d 1467 (2d Cr.
1988) (requirenent for filing of formal EEOC conplaint within 15 days of
final interview with Postal Service EEO counsel or forgiven where filing
was two days |ate).

The prevailing judicial view of limtations is sumarized by the
Johnson court:

If courts were to toll the linitation period whenever a plaintiff was one day |ate,
the effect would be to create a twenty-one-day linmtation period. O course, a
plaintiff who filed her appeal on the twenty-second day would then argue that the
doctrine of equitable tolling applied to her because she missed the effective
filing date by only one day. The line nust be drawn sonewhere, and the Secretary
pursuant to Congressional authorization, has drawn it at twenty days.

863 F.2d 48, (unpublished), No. 86-2189 slip op. at 6-7 (6th Cir. Nov.
16, 1988) (LEXIS, Gen. Fed. Library, Courts File).
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2. Equitable relief denied

G odzki filed his conplaint one day late. In response to the notion
for summary decision, his claimfor relief of the late filing is that his
conplaint is postrmarked the 89th day. This claimoverlooks the regul atory
requirenment that tinely filing of a conplaint is receipt in this Ofice,
28 C.F.R 88 68.5(a); a requirement not satisfied by mailing or
postmarking. 28 CF. R § 68.7(c)(1). Unm stakably, the filing date of a
conplaint is the date it is received by OCAHO

I gnorance of filing requirenents does not entitle a conplainant to
a time extension. Tillett, 637 F. Supp. at 249, citing Arrington v.
Bai l ar, 481 F. Supp. 50, 53 (S.D. Tex. 1979). See Osei-Bonsu v. Federal
Hone Loan Bank of New York, 726 F. Supp. 95, 98-99 (S.D.N Y. 1989) (where

a pro se plaintiff in a Title VII action clained he was ~~ “seeking to
pursue his rights in a quagnire of tine limts and regulations' . . .'";
hol ding that "~ “lack of know edge of the proper filing procedure and his
pro se status are not sufficient to invoke the doctrine of equitable
tolling.'') A conplainant ~“who fails to act diligently cannot invoke
equitable principles to excuse that |ack of diligence.'' Brown, 466 U. S.
at 151.

Failure to effect a proper filing is |linked to the fact that G odzki
| acks legal counsel. Pro se status, however, w thout nore, does not
justify equitable relief. Johnson, supra, No. 86-2189 slip op. at 6;
Oseai -Bonsu, 726 F. Supp. at 98 (S.D.N Y. 1989); Cuz v. Triangle
Affiliates, Inc., 571 F. Supp. 1218 (E.D.N.Y.); WIlians, OCAHO Case No.
89200537 at 5. Cf. Ruiz v. Shelby County Sheriff's Dept., 725 F.2d 388
(6th Gr. 1984), cert. denied, 469 U S. 1016 (1984) (one day late filing
not equitably tolled nerely because plaintiff was unrepresented by
counsel); Seednman, 683 F. Supp. 924 (S.D.N.Y. 1987) (equitable
nodi fication deni ed where enpl oyee was on notice by the posting of ADEA
filing deadlines).

Conpl ai nant does not contest that he received the Decenber 7, 1989
OSC determnation letter, nor that he received notice in that letter that
the conplaint nust be filed within 90 days i.e., before March 7, 1990.
Cf. Espinoza v. Mssouri Pacific Railroad Co., 754 F.2d 1247 (5th Gir.
1987) (Title VIl plaintiff contests constructive receipt of the EECC
right-to-sue letter by his wife; conplaint filed two days late disnissed
as untinely); lrwin, 111 S.Ct. 453; Brown, 466 U S. 147. Grodzki has not
asserted that he was misled by OCAHO, by OSC, or by Respondent as to the
timng of his filing. &f. Carlile v. South Routt School District RE 3-J,
652 F.2d 981 (10th Cir. 1981) (Reliance on a court order by appointed
counsel held to toll the statutory filing period). Godzki does not
assert ex-
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traordinary circunstances or other justifications utilized by the courts
to grant equitable relief.

Accordingly, | hold that there can be no equitable relief fromthe
regulatory filing deadline in this case. Athough the practical
consequences of this determ nation appear harsh, ~“in the absence of a

recogni zed -equitable <consideration, the ~court cannot extend the
limtations period by even one day.'' Johnson v. Al Tech Specialties
Steel Corp.. 731 F.2d 143, 146 (2d Cir. 1984) citing R ce v. New Engl and
College, 676 F.2d 9, 11 (1st Cir. 1982).°

D. Attorney's Fees Denied

Respondent asks for recovery of its attorneys' fees under 8 U S. C
8 1324b(h) as a prevailing party within the neaning of that provision.
Subsection (h) confers discretion on the admnistrative law judge to
““allow a prevailing party, other than the United States, a reasonable
attorneys' fee, if the losing party's argunent is w thout reasonable
foundation in law and fact.'' | find Respondent to be the prevailing
party. | do not grant fee shifting, however, because | do not find
Conplainant's "““argunent'' to |lack reasonable foundation in |aw and fact
as those ternms are used in | RCA

In Wllianson v. Autoramm, OCAHO Case No. 89200540 (May 16, 1990),
upon analyzing the prevailing respondent's request for attorney's fees,

I found the conplainant's filing not to be "~“unreasonable or, as a
prudential matter as distinct fromlegal niceties, |acking foundation,"'
and accordingly denied the request. |Id. at 8. That sane reasoning is
appl i ed here.

G odzki, appearing pro se, failed to conply with a regulatory filing
deadl i ne. That Conplai nant was unsuccessful in his quest for relief in
this forum does not nean that his argunent |acked rea-

SEven if the adninistrative fili ng period were tolled and the Conpl aint were not
tine-barred, it is clear on the record before ne that the charge of national origin
di scrimnation nmust be dism ssed for lack of jurisdiction. IRCAlimts national origin
discrimnation jurisdiction to OCAHO to cl ai ns agai nst enpl oyers who enpl oy between
four and fourteen enployees. 8 U S.C. 8 1324b(a)(2)(B). Since it is undisputed that
Respondent enploys nmore than fifteen enpl oyees, OCAHO has no jurisdiction under |RCA,
as anended by | A 90, based on a claimchargi ng Respondent with national origin
discrimnation. See Wllianson v. Autorama, OCAHO Case No. 89200540 (Decision and
Order Granting Respondent's Mdtion to Dismss for Lack of Jurisdiction) (May 16,
1990); Akinwande v. Erol's Inc., OCAHO Case No. 89200263 (March 23, 1990); Martinez v.
Marcel Watch, Corp., OCAHO Case No. 89200085 (March 22, 1990). The proper venue,
al ready pursued by Conplainant, is the Equal Enploynment OCpportunity Conm ssion.

In view of the outcone of Respondent's Mdtion, | do not reach the nerits of
Compl ainant's citizenship discrinmination claim | make no determ nation, therefore, as
to the validity of an alleged settlement agreenent and rel ease between G odzki and
Respondent, and | do not address Respondent's counterclaimfor breach of contract.
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sonabl e foundation in law and fact. It is not frivolous to bring a suit
which is tardy by one day, and therefore held to be tine-barred. The
statute of linmtations is an affirmative defense which may be waived if
not pleaded or otherwi se properly raised. Ford v. Tenple Hospital, 790
F.2d 342, 348 (3d Cir. 1986). See Fed. R Civ. P. 8(c). Moreover, from
the limted filings which formthe record of this proceeding it appears
that Conplainant's citizenship discrinmination claim is not facially
unreasonable or so lacking any legal foundation as to persuade ne to
shift fees.

Accordingly, in the exercise of ny discretionary authority,
Respondent's request for fee shifting is denied.

V. ULTI MATE FI NDI NGS5, CONCLUSI ONS AND ORDER
| have considered the pleadings, affidavit, nenoranda, materials and

argunents subnmitted by the parties. Al notions and requests not
previously disposed of are denied. Accordingly, and in addition to the
findings and conclusions already specified, | nake the followng

determ nations, findings of fact and concl usions of |aw

1. That Conpl ai nant was advi sed by a Decenber 7, 1989 deternination
letter from the Ofice of Special Counsel that a conplaint would be
timely if filed before the expiration of the 90 day period, i.e. before
March 7, 1990.

2. That Conpl ainant nailed a Conplaint on March 6, 1990.

3. That Conplainant filed a Conplaint with this Ofice on March 8,
1990, alleging an unfair inmmgration-related enploynent practice based
on both national origin and citizenship status.

4, That the Conplaint was filed one day after the expiration of the
regulatory filing peri od.

5. That equitable nodification of the filing period is not granted.

6. That | dismiss an untinely Godzki's filing of the Conplaint
al l eging both national origin and citizenship status.

7. That Respondent's Mdtion for Summary Decision is granted.
8. That Respondent's request for attorney's fees is denied.

This proceeding is now concluded. This Decision and Order granting
summary decision in favor of Respondent is the final adm nistrative order
in this case pursuant to 8 U S.C. 8§ 1324(b)(g)(1). An appeal of this
Deci sion and Order may be nmde not |ater than 60 days after entry ~"in
the United States court of appeals for the circuit in which the violation
is alleged to have occurred or in which the enployer resides or transacts
busi ness. "’

SO ORDERED.
Dated this 13th day of February, 1991.

MARVI N H. MORSE
Adm ni strative Law Judge
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